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Principles applicable to requirements in addition to those set out in
Council Directive 89/106/EEC

Various practices exist in some Member States to introduce additional requirements or extra provisions that go beyond those specified in application of Council Directive 89/106/EEC or other Community legislation applicable, and to try making them compulsory for products already submitted to CE marking. Notwithstanding cases expressly admitted by, or provided for in implementation rules agreed upon at Community level, and further exceptions mentioned in this paper, these are in principle:

· Obligatory additional testing and/or higher levels of Attestation of Conformity than those laid down in the related Commission decisions; 

· Positive discrimination of products bearing in addition national marks, voluntary marks, approvals or certification  related to regulations (delivery storage, etc.) or granting presumption of better performance compared to products which are just CE marked;

· Characteristics required, in addition to those included in the harmonised technical specifications, according to a technical document generally applicable in a Member State.

This paper is aimed at clarifying principles applicable in this respect. It is based on commonly accepted principles and the legal framework of the New and Global Approach. 

1.
Reminder: Some Principle

1.1. The goal of Council Directive 89/106/EEC is to facilitate the free circulation of construction products in the Internal Market, while also observing the provisions of other Community legislation applicable, and without reducing existing and justified levels of safety in the Member States
.


Thus, Member States shall not impede the free movement, placing on the market or use on their territory of products that satisfy the provisions of the Directive (Article 6(1)).

1.2. The harmonised technical specifications according to Article 4(1) of the Directive, together with the requirement that construction products are CE marked in order to be placed on the EEA market
, are the instrument for achieving the goal of the Directive (Article 4(2)).


Accordingly, a product will be submitted to one single assessment, as laid down in the harmonised technical specifications and valid throughout the whole of EEA, to have access to all markets, including public markets.

1.3. In order to elaborate the technical specifications, the Commission gives mandates to CEN or EOTA to prepare harmonised European standards (hENs) or European Technical Approval Guidelines (ETAGs). Its agreement is needed for ETAs to be prepared in cases where no ETAG exists.

1.4. The complete set of regulatory requirements applicable to a product, which exist in the various Member States at the time when a mandate is issued, are required to be taken into account in the mandates to CEN /EOTA, in so far these are compatible with Community law. Consequently, the harmonised technical specifications (hEN/ETAs) are to be supposed to cover these requirements.

1.5. New national regulations must be notified via the notification procedure of Directive 98/34/EEC, to the Commission Services and to the other Member States. If the regulation is accepted, and if it includes new requirements (it should be the case only exceptionally), then these requirements should be introduced into the mandating process to ensure that the finalised harmonised European specifications cover all applicable regulations.

1.6. As far as practicable, harmonised technical specifications must be performance-based. That means that they should contain the following elements:

· Definition of the product or range of products concerned, in the scope.

· Definition, in technical terms, of the characteristics which have an influence on the satisfaction of the Essential Requirements by the works and which are relevant for fulfilling regulations existing in at least one Member State (mandated characteristics), account being taken of economy and an economically reasonable working life (e.g. with regard to durability).

· Detailed methods (test or calculation) for the assessment of the level of performance of the product, for each characteristic.

· Conformity assessment clauses (including ITT and FPC), applying the least onerous possible procedure consistent with safety, according to the choice specified by the Commission (see Article 13(4).

· Where appropriate, specific harmonised requirements concerning the performance of the products, such as threshold values, acceptance criteria e.g. pass/fail and possibly classes of performances, if necessary (see also Guidance Paper M).

· As far as useful, practicable and possible, descriptive elements (e.g. such as content, physical properties or dimensions of products as to allow products to play their role in design standards or to contribute to the fulfilment of essential requirement 3), however without excluding equivalent products not corresponding to these elements.

1.7. CE marking indicates that construction products are tested for the mandated characteristics, using the relevant test method identified in the technical specifications. The performance of the product for the mandated characteristics (listed in the Annex ZA of a harmonised standard or in the ETAG/CUAP) is declared in the CE marking and/or in the documentation accompanying the CE marking
. It means also that the possible specific harmonised requirements concerning products (e.g. threshold values, acceptance criteria) are supposed to be fulfilled, the conformity has been assessed (including ITT and FPC) and all the tasks linked to attestation of conformity have been completed.

1.8. Not Performance Determined (NPD) option may be used by the manufacturers, for all CE marked products and all the mandated characteristics concerned, when this manufacturer intends to sell his products in a country where no regulations on this product / characteristic exist.

1.9. Therefore, the elements necessary for a manufacturer to legitimately and legally CE mark a product, and to place the product on the market, are defined in the relevant technical specification (harmonised standard or European Technical Approval).

2.
consequences:
requirements in addition to the essential requirements for CE marked products.

Where this section refers to “national” it is to be understood to also comprise the regional, or even local, level, in particular for Member States for which the constitutional and/or administrative system provides for regulation in this field to be adopted at this/these level(s).

1.1. Since the harmonised technical specifications are supposed to cover the regulatory requirements existing in the Member States when the corresponding mandate to elaborate these specifications was given, it would be contrary to the Directive if a National Authority, either de jure or de facto, submitted a CE marked product to whatever additional requirement when it is being placed on its market or used in its territory (Article 6(1), 1st and 2nd paragraph). If a Member State considers an additional requirement necessary to apply harmonised technical specifications of the 1st generation which, according to the view of the Member State, are not sufficiently addressing the corresponding mandate or any Community legislation applicable, the Member State needs to draw the Commission’s attention to this fact, without being permitted to introduce additional requirements at national level.

1.2. This means that in no case Member States must impose any additional requirement at national, regional or local level, by specific regulation, on construction products that are CE marked. This concerns, in particular:

· requirements regarding another characteristic than those already covered by harmonised technical specification,

· requiring higher levels of Attestation of Conformity than those laid down in the related Commission decisions, or admitting them on a voluntary basis,

· requiring testing, in addition to those included in harmonised technical specification,

· modification of the technical definition of characteristics covered by harmonised technical specification (and then by CE marking),

· modification of a test method agreed at the European level to assess the performance of the product for harmonised characteristics.

1.3. Member States are responsible for ensuring that buildings and civil engineering works on their territory are designed and executed in a way that does not endanger safety, while respecting other requirements essential in the interest of well-being; and for respecting provisions of economic, environmental and social sustainability, and other aspects important in the public interest. Therefore, they have, among other related duties, the responsibility of fixing, in their national regulations, the level of product performance required for a specific intended use or type of works (e.g. minimum class of reaction to fire in a given type of buildings), and which is compatible with the verification methods defined by harmonised technical specifications, as far as the latter address this performance.

1.4. The owners of construction works (procuring entity for public work or private agent for private contract, or their designer) are responsible to define in the contractual documents the adjusted requirements for the specific works they want to build. Basically, they should find in the CE marking all the necessary information which enables them to choose the relevant product to be used for this intended use.

This relates to the level of performance (CE marking is essentially an obligation to declare the performance of the product), stated with the necessary confidence (the CE marking includes a system of conformity assessment which, in the assumption that the declared value relates reliably to every single product specimen put on the market, is supposed to provide to the client the necessary confidence to the performance declared by the producer), and is also intended to enable a designer or an owner of construction works, or any private agent, to require a specific level of performance for products, which will be incorporated in a specific construction work.

1.5. This notwithstanding, it is possible to formulate, for a specific work, further requirements regarding objectives other than those covered by the CE marking (e.g. quality, aesthetic, …), including tests and characteristics which are additional to those covered by the CE marking. However, for public works, these additions need to comply with the Public Procurement Directive (e.g. the requirement needs to be proportionate, in relation with the work, not reducing abusively the competition, and transparent).

1.6. It is also compatible with the Directive to develop additional voluntary marks for already CE marked products. However, the existence of the CE marking creates specific conditions or constraints for developing or affixing those voluntary marks on products, which are clearly given in the Directive 93/68/EEC of 22 July 1993 article 4.5.3 and also in the Guidance Paper D, clause 2.6 and 2.7.


On the other hand, any national, regional or local regulatory provision introducing additional requirements regarding voluntary marks, or compulsory reference to them, or equivalent rules imposed at a general level by a public body or a private body acting likewise on the basis of a monopoly position, have to be regarded being in opposition to the Directive (Article 6.1).

1.7. Informative application documents on technical specifications, in particular those that are part of rules for proper design and building, may be elaborated, in addition to the technical specification it-self, in order to explain how the users may use a European technical specification (hEN or ETA) relating to a product or a family of products and facilitate their implementation. Such a document could contain, for instance:

· Information on those classes of performance or minimum level of performance which are regulated in specific types of works in various Member States;

· Information showing equivalence between the new European classes and any ‘old’ national classes if any;

· Explanation on the content and the technical meaning of clauses included in European technical specifications, to increase the understanding and to facilitate implementation.

This activity is not reserved to National Standardisation Bodies or Approval Bodies only. Any economic agent can do it in a competitive way.

These documents have to distinguish without any ambiguity:

· What is compulsory. In this respect, those documents must not alter any provision of the European technical specifications. In particular, they must not add any supplementary requirements as new classes, test methods diverging from the method developed or referred to in hEN/ETA, or any characteristic other than those included in a mandate and, consequently, in the European technical specifications.

· What is suggested to designers or to the owner of works. These documents may include additional information, supplementing those covered by hEN/ETA, allowing the designer or owner of works to decide freely what is necessary and justified for the specific works but on voluntary and individual basis only.

1.8. The Commission considers so-called national annexes in the context of harmonised European standards and ETAs causing prejudice to the harmonisation intended, in the sense of Article 7(1) of Council Directive 98/34/EC, and therefore not acceptable under any circumstance.

1.9. Since the provisions of New Approach Directives supersede all corresponding National provisions 
, this also concerns so-called A-deviations: A-deviations are not allowed in European standards harmonised under a New Approach Directive.

Therefore, if a pre-existing national regulation has not been taken into consideration when a mandate was elaborated, and if this regulation is justified, the mandate as well as the harmonised standard concerned should be amended. A pre-existing national regulation cannot be taken as a justification for an A-deviation (see also 2.1, last sentence).

1.10. In cases, in which there is clear merit in the provision of an informative application document from a qualified unbiased source dealing with the implications of a harmonised European standard and its relationship with existing national standards that have been widely used by the construction industry, national standards body may be the most appropriate body to elaborate such a document. 


While, given the nature of the document, it would appear appropriate to make it available with the harmonised European standard, it must not take the character of a “national annex”, and not be physically annexed to the national edition of the standard. Such document will need to be also easily available separately from the national edition of the standard for those who already possess the standard and wish to access the contents of the informative application document only.

�	See Annex 1 of the Directive, in particular its first paragraph.


�	In application of Council Decision of 22 July 1993 concerning the modules for the various phases of the conformity assessment procedures and the rules for the affixing and use of the CE conformity marking, which are intended to be used in the technical harmonization directives (OJ L 220 of 30/08/1993 p.23), which states as one of the principle guidelines for the affixing and use of the CE marking (Annex of the Decision, item B.)	


	“(e) Any industrial product covered by the technical harmonization directives based on the principles of the global approach must bear the CE marking, save where the specific directives provide otherwise; such exceptions constitute derogations not from the marking requirement but from the administrative procedures for conformity evaluation, which may in certain cases be considered too cumbersome. Appropriate grounds must accordingly be given for any exception to or derogation from the marking requirement.	


	…”


�	See Guidance Paper D for details.


� “Since new approach directives are total harmonisation directives, Member States must repeal all contradictory national legislation. Furthermore, Member States are, as general rule, not allowed to maintain or introduce more stringent measures than those foreseen in the directive.”	�Guide to the implementation of directives based on the New Approach and the Global Approach, Section 1.4
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